
W Mb IS/os 

Third Session, UN Permanent Forum on Indigenous Issues 
New York, 10-21 May 2004 

Collective Statement of Kanaka Maoli Indigenous Hawaiian Peopl 
of Ka Pae * Aina. o Hawai' i 

Agenda Item 4(b): Environment 

Agreeing Organizations: 
Ilipulaokalani Coalition 

KaLahui Hawai'i 
Kamakakuokalani Center for Hawaiian Studies 
Na Koa Ikaika o Ka Lahui Hawai' i 
Prince Kuhio Hawaiian Civic Club 
Waikiki Hawaiian Civic Club 

This statement is made on behalf of a coalition of organizations fromHawai'i. The Kanaka 
Maoli worldview is governediby the cultural principles of pono (righteousness), malama aina 
(caring for the land), and kuleana (responsibility). Within this worldview, the Earth and her 
myriad life forms (biological diversity) are kinolau, the earthly body forms of the Akua 
(creator). Etvery life fonft possesses living energy that sustains eacrj other creating a familial, 
interdepenilenfe > reciprocal relationship, between the Akua (creator), the ' aina 0 and), and the 
kanaka (people) in fine bal&ncestnd harmony. 

The following are our recommendations. 

I. RECOMMENDATIONS 

A. Permanent Forum 

1. We urge the PF and all .the UN agencies to recognize, and, implement the 
recpmmendatipns of Indigenous pepping, relating to, thejpro^ectipn and prpitiotion of 
Indigenous knowledge including collective declarations, such as the Paoakalani 
Declaration, a unifying statement of the Kanaka Maoli peoples of Hawai'i that 
collectively states the, responsibility to determine a pono (righteous) future for 
Hawai'i neither culture, and Indigenous peoples; 

2. We urge the PF on Indigenous Issues to work tp promote the adoption of the Draft 
Declaration on the Rights of Indigenous Peoples. 

3. The PF is requested to serve as the appropriate coordinating body to collect the 
processes and outputs of the various UN agencies that are discussing mechanisms for 
the protection of Indigenous knowledge, including WIPO, CBD, UNESCO, UNDP 
and the World Bank among others; 

4. The PF is requested to analyze these aforementioned UN agencies processes and 
outputs relating to the protection of Indigenous knowledge to ensure consistency with 
existing human rights standards for the protection of Indigenous peoples. 
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5. We request the PF to participate in the Ad-Hoc Working Group on Access & Benefit 
Sharing, the Ad-Hoc Working Group on Article 8(j) and Related Provisions, the 
WIPO Inter-Govemmental Committee on Intellectual Property and Genetic 
Resources, Traditional Knowledge and Folklore (IGC), especially in relation to its 
work on sui generis protection of traditional knowledge. 

B. Convention on Biological Diversity 

6. The Convention on Biological Diversity's Ad-Hoc Open Ended Working Group on 
Article 8(j) must be urged to advance their mandate to develop mechanisms for the 
effective sui generis systems of protection based on customary laws of Indigenous 
peopJes. Particularly in light of the Conference of the Parties of the CBD decision to 
increase the pace in the elaboration and implementation of a proposed international 
regime on access and benefit sharing; 

7. We request the CBD to facilitate the full and effective participation, including 
funding, of Indigenous peoples and the PF in the work of the the Ad-Hoc Working 
Group on Access & Benefit Sharing and the Ad-Hoc Working Group on Article 8(j) 
and Related Provisions. ' •' 1 
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C. - UN"Agencies " 1 < • • •• • ' 

8. We request that UN Agencies, such as WIPO,UNESCO, UNDP, and the World Bank 
b^urged^a^Vaiice the exploration of riori4nteilectual property approaches andjtools 
for the protection of indigenous knowledge in consultation with Indigenous' peoples; 

9. We request WIPO to facilitate the foil and effective participation, including funding, 
of Indigenous peoples and the PF in the work of the WIPO Inter-Governmental 1 

Committee on Intellectual Property and Genetic Resources, Traditional Knowledge 
and Folklore (IGC). :'' ':'<"•{ 

D. Member States 

10. We urge all UN member states to implement into national legislation the Afcwe: Kon 
Guidelines contained in E/C.19/2004/CRPi3 adopted at the CBD's Seventh 
Corif&etice 6f ttieParties (COPVII) arid contained in the COP Decision VH/16 A-l. 
these Guidelines are for the Conduct of Cultural, Environmental arid Social Impact 
Assessment regarding Developments Proposed to Take Place on, or which are Likely 
to Impact on, Sacred Sties and on Lands and Waters Traditionally Occupied or Used 
by Indigenous and Local Communities. 

DISCUSSION 

Throughout the Pacific Basin and Ka Pae Aina Hawai li, the territories, lands, submerged lands, marine 
resources and seas of our peoples are being subjected to commercial exploitation. This exploitation is 
perpetrated by state andjfational governments, international agencies, private corporations, academic 
institutions and associated research corporations. 



Commercialization has profoundly and adversely impacted Kanaka Maoli spiritual practices, sacred sites, 
and associated objects, preventing our ceremonial undertakings, encouraging the selling of sacred 
ceremonial artifacts, and advertising the images of sacred ceremony and wahi pana (sacred sites). The 
creative cultural expressions of Kanaka Maoli are being stolen and commercialized for the advertising of 
commercial products and for the sale of our lands and natural resources in total disregard for and in 
derogation of our rights as creators of these artistic cultural expressions. 

In Hawai' i, bioprospecting and biotechnology institutions and industries are imposing western intellectual 
property rights over our traditional, cultural landbased resources. This activity converts our collective 
cultural property into individualized property for purchase, sale, and development The biogenetic 
materials of our peoples, taken for medical research for breast cancer and other diseases attributable to 
western impact, have been obtained through misrepresentation and without the free, prior and informed 
consent of our peoples. We view these activities as biopiracy and condemn these acts as biocolonialism. 

Biopiracy and biocolonialism by states and multi-national corporations violate Indigenous peoples 
inherent right of self-determination, which includes our right to permanent sovereignty over our natural 
resources. The commercialization of genes through the application of intellectual property rights law as 
furthered by WffO, conflicts with indigenous knowledge systems of stewardship and management., 
Indigenous pejbples are heavih^ impacted in this area since they control and occupy lands that are rich in 
biodiversity^,ai$#lso ^ntaulfeamtional knowledge about the uses of plants m rneff Yet, they , 
are viitil^ty iflyi|^ 
corporate control; Ins tep tiit^rnattOnal conventions and for a such as the CBD and WIPO are geared 
toward definuig procWSes foVlaroess to genetic resources and benefit sharing. However; these initiatives 
fall short of recogpiztog the1rights of indigenous peoples to protect arid manage their biological resources 
on their own terms'.' 

The genetic diversity that exists within die Lands, waters, and territories of indigenous peoples is 
threatened by expropriation. These unique genetic resources, which have nurtured the lives of indigenous 
peoples'for centuries; are sought by the biotechnology.industry (both public and private) as it tries to 
identify genes associated with diseases, and for the creation of new bio-engineered plants and animals, 
pharmaceutical products, nuuiceutical products, and other processes and products useful in genetic 1, 
research. The ultimate goal is commercialization. 

Through (he application of Western intellectual property law (patents and copyright), corporation^ are 
claiming ownership over genes, products, and data derived from genetic resources of Indigenous,, 
territories. This process encloses genetic resources and results in the theft of genetic resources developed 
by nature and centuries of cultivation by Indigenous farmers and pastoralists engaged in selective 
breeding. 

I. Case Study of Biopiracy in Hawai'i 
The Hawaiian Archipelago lies 2^500 miles from the nearest landmass, making the islands one of the most 
isolated places in the world.1 Consequently, high levels of biological diversity ("biodiversity") abound in 
Hawai'i. The "islands arc microcosms of the biosphere in space and time, with evolution proceeding in 
partial isolation from that on continents and other islands."2 "The native land biota of the Hawaiian 
Islands includes 1,200-1,400 species of plants, approximately 8,000 species of insects, 1,000 species of 
land snails, and over 100 species of birds (including many that have become extinct)."3 Of more than 

1 CHARLES P. STONE AND DANIELLE B . STONE (eds.). CONSERVATION BIOLOGY IN HAWAI" I, 3 ( 1 9 8 9 ) . 
2 id. 
1 !d.at7. 



22,000 known species that inhabit our islands, 8,850 are found nowhere else in the world. Consequently, 
Hawai' i and her Indigenous Peoples, the Kanaka Maoli (Native Hawaiians), have become a prime target 
for bioprospecting expeditions seeking new and commercially valuable genetic resources. 

Currently, "many research institutions support field collections through commercial partnerships, thereby 
blurring the academic and commercial divide." The University of Hawai'i is the leading research 
institution in our islands and, therefore, is primarily responsible for collecting, cataloguing, and storing 
ex-situ Hawaiian biodiversity. Not surprisingly, biotechnology corporations seek out University 
researchers for collaboration agreements to access samples of their research materials. The University of ** 
Hawai'i is a public institution supported by the tax payers of our state, however, it is currently completely 
unaccountable to both die State government and the Indigenous peoples of Hawai'i with regards to its 
bioprospecting research and collaboration agreements with the biotechnology industry. 

A recent example of biopiracy came to light in June 2002 when the University of Hawai' i's Marine 
Byproducts Engineering Center (MarBEC) (which is a public, state-funded institution that also receives 
millions of federal dollars) entered into an agreement with Diversa Corporation for biodiversity access 
and collaboration.1 The Diversa Corporationengages in bioprospecting, including c»Uecting samples , 
drawn from natural resources and developing the small molecules and enzymes for pharmaceutical, 
agricultural,'Chettio^lau^imdu^al markets. The MarBEC/Diversa Material Transfer Agreement is a 
contract that gives Diversa the exclusive right to discovergenes from existing University of Hawai' i 
material ic^Xt^tf^iS;-^r^^b^ ^yiixnimeiital samples collected by the .University researchers,4 with die 
intent of c o h n ^ ^ t a l i ^ Although the subjectof the coniractJs Hawaiian, 
biodivertityljj^ nor didwe ever give ourfree-rmoripformed consent to 
suchc<mtractrelatmgto 
Kanaka Maoli. The Diversa Corporation has undertaken similar bioprospecting expeditions in other, 
locations around the world without protective legislation and regulation over such bioprospecting, 
including Costa Rica: Diversa considers Hawai'i its ninth biodiversity hotspot.^ >. 

The State of Hawai'i currently does nothave any legislation to regulate this type of activity nor does the, ,, . 
University have any policies to protect the interests of the. State or Kanaka Maoli in the natural resources.. 
Kanaka Maoli are very concerned about the University's contract with Diversa because it undermines our 
recognized rights as equitable tide-holders of these resources. 

The University action constitutes the sale Of public trust assets from the Ceded Lands Trust, which are, . 
public lands from the1 Kingdom of Hawai'i taken by the United States in 1893 during meoveitJirowofpur ; 

sovereign government. The State' of Hawafi constitution recognizes mat these lands are to beheld ux,'- ,<;,•/ 
trust by the State government for the benefit of native Hawaiians and the general public.6 Thuŝ  even 
under the government's own laws, the Indigenous Peoples of Hawai'i are equitable title-holders. 
Nevertheless, our property rights were not protected. 

As Kanaka Maoli began'to learn mOre about the University's activities, wc learned that the University had 
been entering into similar arrangements for the last five to six years. We also found out that the 
University proceeded with these contracts despite knowing that Kanaka Maoli have established rights. 

J "Material" is defined in the contract as "soils, sediments, mire, earth, microbial mats and filaments, plants, ecto 
and endo symbiont microbial communities, endophytes, fitngi, animal andior insect excrement, marine and 
terristrial invertebrates, air and water." The University shall provide to Diversa a minimum of 100 samples per 
year. (See Appendix A of the Agreement, on file with the author). 
s See Diversa Corporation's website at http://www.diversa.com. 
6 Hi. CONST, art. XII, § 4. 

http://www.diversa.com


As a result of Ka,'Aha Pono-Native Hawaiian Intellectual Property Rights Conference, held in 
October 2003, a unifying declaration statement known as the "Paoakalani Declaration" was 
produced by the participants of the conference "to express our collective right of self-
determination to perpetuate our culture under threat of theft and commercialization of the 
traditional knowledge of Kanaka Maoli, our wahi pana [sacred sites] and na mea Hawai1 i [all 
things Kanaka Maoli]." (See attached). 

In a section pertaining to scientific research, the Paoakalani Declaration states that Kanaka Maoli, 

support a moratorium on patenting, licensing, sale or transfer of any of our plants, 
animals, and other biological resources derived from the natural resources of our lands, 
submerged lands, waters, and oceans until indigenous communities have developed 
appropriate protection and conservation mechanisms.7 

Kanaka Maoli decided that a sui generis system for regulating access to our genetic resources and 
protection of our traditional knowledge was vital. Because we are subjected to U.S. and State of Hawai' i 
law and we do not have a recognized government with jurisdiction to enact laws over our territories,8 we 
have had to stekthis !ttW,siu generis system through State of Hawai' i legislation. For the second year in 
a row, the ̂ mi^i'p^.U^mi^failed to pass legislation that would protect our rights to our resources. 

' Paoakalani Declaration, art. 21, Oct. 2003. This document is provided as an attachment to this document, 
however, it and more information about Ka 'Aha Pono - Native Hawaiian Intellectual Property Rights Conference 
can be accessed at hap://www.ilio.org. 
B See attached. Indigenous Research and Protection Act, a model law developed for use by federally recognized 
tribes in the United States to control access to the biological resources and Indigenous knowledge within their 
jurisdiction. 

http://www.ilio.org

